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ABSTRACT 

It is possible for a single colour to be registered as a trademark if certain conditions are met. This raises 
questions about the nature of colour itself and how an individual colour is to be specified. If a colour is 
understood to be something physical, like paint, it would be possible to patent the process of manufacture. It is 
more difficult to protect the appearance of something, and the value of a trademark lies in its appearance. An 
application for registering a colour should be accompanied by a physical sample but the appearance of that 
sample can vary. Trademark protection needs to extend to the range of appearances that can be expected for 
the physical sample in different conditions. This range of appearances would occupy a ‘bubble’ in colour 
space. There is only room for so many such bubbles which means that the number of companies that could 
trademark a colour for a given class of goods or services is limited. An argument against granting too many 
applications is that this would lead to ‘colour depletion’, meaning a dwindling supply of colours.  
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INTRODUCTION 

“What is colour for?” This question is posed by W.D. Wright in his essay Towards a Philosophy of 
Colour, and he suggests an answer: “Surely this is what colour is for – to tell us about objects.” [1] 

In the natural world colours convey information about things that may be desirable or dangerous. Where 
certain colours are experienced in situations that arouse strong feelings those same colours, seen in isolation, 
can evoke similar feelings. There is what might be called a ‘natural language’ of colour. 

With the emergence of human culture people found ways to modify appearances so that a much more 
complex language of colour has evolved. The yellow petals that identify a sunflower are part of the natural 
language of colour; the yellow robes that identified the Chinese emperors during the Qing Dynasty are part of 
the cultural language of colour [2]. There is nothing ‘natural’ in the association between the colour yellow and 
the rank of emperor. That meaning for yellow was a product of the culture. And the same is true for colours 
that have come to be identified with different companies.  

COLOURS AS TRADEMARKS 

Today colours are key elements in branding strategies and can serve to identify a company’s goods and 
services and distinguish them from those of competitors. It was long considered impossible that a single 
colour could meet the criteria for registration as a trademark, but that barrier was broken in 1985 when the U.S. 
Court of Appeal ruled that Owens-Corning could register the colour pink for its fibreglass insulation [3]. Then 
in 2004, at a congress of the International Association for the Protection of Intellectual Property, it was 
resolved that “A colour per se can be capable of registration as a trade mark.” [4].  

Having a colour as a registered trademark can give a company a big competitive advantage. Data from 
my research indicate that colours are a particularly efficient means of differentiation and identification. In 
many situations colours communicate more quickly and effectively than shapes, letters, or numbers [5]. 

FACTORS THAT INFLUENCE DECISIONS ABOUT REGISTRATION 

Those who apply to register a colour must show that the colour has acquired distinctiveness and that it is 
not ‘functional’. In the case of Owens-Corning’s pink insulation it was determined that the colour had 
acquired a secondary meaning that linked it to the manufacturer. The colour had been used for 29 years, over 
$42 million had been spent in advertising, and a survey had demonstrated 50% consumer recognition [6]. The 
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The coloured rectangles, that represent the letters in the poem, can be seen as equivalent to packages on 
the shelves of a supermarket. If I can read the poem, customers should be able to identify the product brands. 
But the fact that I did make mistakes suggests that customers might still pick up the wrong package. There are 
26 letters in the alphabet. The number of different colours that could reliably differentiate product brands is 
probably less than 26. But, even if that number does represent the largest number of colours that could be 
registered for a given category of goods or services, there is still not much room for competition. The 
registration of new colours leads to ‘colour depletion’. This is a strong argument against allowing new colours 
to be trademarked. 

CONCLUSION 

The resolution that it is possible to register a single colour as a trademark has been controversial. The 
prospect of colour depletion is seen as an impediment to fair competition. But the precedent has been set. To 
protect the marketplace from all but the most reasonable claims the bar needs to be set very high. There are 
two main lines of defence: the need to demonstrate that a colour has acquired ‘distinctiveness’ and the ban on 
colours that are deemed to be ‘functional’. Owens-Corning were able to support their application with solid 
evidence, and that should be a benchmark, but it is clear from cases that have come before the courts that this 
is a rich field for legal argument. The effortless nature of everyday visual experience masks the elusive 
complexity of colour. Legal debate would benefit from more sophisticated concepts. Research is needed to 
establish the range of colours around a proposed trademark that would need protection. A physical sample, 
from Pantone or any other recognised system, should still be submitted with an application for registration. 
That sample should then be measured and located in CIELAB space with the protective bubble around it 
marked out in units of delta E. This would satisfy the Sieckmann criterion that the application should be 
objective. Further research, more rigorous and focussed than the colour alphabet project, could then establish 
how many colours might be available as trademarks. That number, supported by solid evidence, would 
reinforce the warning about colour depletion. 
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